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JOINT APPENDIX 
[ Filed August 1, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on June 30, 1960, Sworn in on July 5, 1960. 


THE UNITED STATES OF AMERICA ) Criminal No). 635-60 
vs. ) Grand Jury No. 886-60. 
Robert F. Bell ) Housebreaking and Larceny 
(22-1801, 2201, 2202, 
D. C. Code) 

The Grand Jury charges: 

On or about July 24, 1960, within the District of Columbia, 
Robert F. Bell entered the store of Central Cleaners, Inc., a body 
corporate with intent to steal property of another. 
SECOND COUNT: 

On or about July 24, 1960, within the District of Columbia, 
Robert F. Bell stole the property of Central Cleaners, Inc., a body 
corporate of the value of about $2,000.00 consisting of the following: 
miscellaneous clothing of the value of $2,000.00. | 

/s/ Oliver Gasch 


Attorney of the United States in and 
for the District of Columbia. 
A TRUE BILL: 
/s/ { Mlegible| 
Foreman 


[ Filed August 5, 1960] 
PLEA OF DEFENDANT 

On this 5th day of August, 1960, the defendant Robert F. Bell, 
appearing in proper person and by his attorney L. A. Harris, being 
arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


LEONARD P. WALSH 
Presiding Judge 
Criminal Court #1 


Present: HARRY M. HULL, Clerk 

United States Attorney By /s/ Harold Dodd 

By Victor Caputy Deputy Clerk 
Assistant United States Attorney 


Jack Maher 
Official Reporter 


[ Filed Oct. 31, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS - TRIAL 


* * * * * 


Washington, D. C. 
January 6, 1961 


The above-captioned cause came on for trial before the 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District 
Court for the District of Columbia, and a jury. 

APPEARANCES: 

On behalf of the Government: 


HARRY T. ALEXANDER, ESQ. 
Assistant United States Attorney 


On behalf of the Defendant: 


L. A. HARRIS, ESQ. 
Washington, D. C. 
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MR. HARRIS: At this time, if your Honor please, 
will call the defendant, Mr. Robert F. Bell. 
Thereupon, 
ROBERT F. BELL 
defendant herein, assumed the witness stand on his own 


behalf, and 


having been duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. HARRIS: 
Q. Mr. Bell, will you keep your voice up, please 
state your name for the record? A. Robert Fulton Bell 


? Will you 


THE COURT: You will have to talk so that everyone can hear 
you; otherwise your testimony won't have any effect. Speak slow, loud 
| 


and distinctly, like the Court is doing. 
MR. HARRIS: Thank you, your Honor. 
[ BY MR. HARRIS:] 


Q. Mr. Bell, where do you live? A. At the time of the arrest? 


THE COURT: Speak up. 


* * 


[Filed Jan. 19, 1961] 
MOTION FOR NEW TRIAL 


Comes now the defendant, Robert F. Bell, by and through his 
attorney, L. A. Harris, and moves this Honorable Court for a new 


trial, and as grounds therefor alleges as follows: 
1. That the verdict of the jury is contrary to the 
2. That the verdict of the jury is contrary to law 


evidence. 


3. That the court erred in its rulings on questions of law which 
| 


arose during the course of the trial. 
4. That the court erred in admitting in evidence, 


over the 


objections of the defendant, certain testimony and exhibits offered by 


the prosecution. 
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5. That the court erred in rejecting certain testimony offered by 
the defendant. 

6. That the court erred in excessive examination of witnesses 
during the trial. 

7. That the court erred in denying, at the conclusion of the 
prosecution's case in chief, defendant's motion for judgment of acquittal. 

8. That the comments and remarks made by the court before the 
jury throughout the trial were improper and highly pre} udicial and could 
not but help influence the jury against the defendant. 

9. That the court erred in restricting the defendant in his cross- 
examination of certain government witnesses. 

10. That the court erred in denying, at the conclusion of all 
the evidence and after both sides had rested their case, defendant's 
motion for judgment of acquittal. 

11. That the court erred in interrupting defense counsel in his 
argument to the jury to administer a rebuke and to state that counsel 
had no right to attack the "chastity" of a female witness who had 
testified for the prosecution; and to contradict counsel's statement 
that the presumption of innocence was a form of evidence in favor of 
every defendant in a criminal case. 

12. That the prosecutor's argument to the jury was improper 
and prejudicial. 

13. That the court erred in failing to fully and fairly charge the 
jury in matters of law. 

14. That the court erred in its charge to tae jury and improperly 
charged the jury in matters of law. 

15. That by reason of the errors hereinabove assigned, the 
defendant was denied and deprived of a fair and impartial trial in 
violation of the due process of law clause of the 5th Amendment to the 
Constitution of the United States. 


/s/ L. A. Harris, 
ws : Attorney for defendant 
[ Certificate of Service] Suite 103, Clifton Manor Building 
2514 - 14th street, N. W. 
Washington 9, D. C. 
De. 2-1822 


[ Filed Feb. 13, 1961] 
JUDGMENT AND COMMITMENT 
On this 10th day of February, 1961 came the attorney for the 
government and the defendant appeared in person and by his |counsel, 
L. A. Harris, Esquire 
IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of HOUSEBREAKING 
AND LARCENY as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to 
the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of Fourteen (14) months to three (3) years and four (4) 
months, on count one; Twenty (20) months to five (5) years} on count 
two; Said sentences by the counts to run concurrently 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 
/s/ Alexander Holtzoff | 


United States District Judge 


[ Filed March 27, 1961] 
ORDER MODIFYING JUDGMENT AND COMMITMENT 
It is this 27th day of March, 1961, 
ORDERED that the judgment and commitment entered in the above 
entitled case on the 10th day of February, 1961, be and the! same is, 
hereby modified by striking that portion of the said judgment and 
commitment which appears in the fourth paragraph reading) as follows: 
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"Fourteen (14) months to three (3) years and four (4) months" 
and in its place and stead the following is hereby substituted: 
"Thirteen (13) months to three (3) years and four (4) months" 


/s/ Alexander Holtzoff 
Judge 


[ Filed June 30, 1961] 
MOTION OF THE GOVERNMENT FOR THE APPOINTMENT OF COUNSEL 

Comes now the United States by its Attorney, the United States 
Attorney in and for the District of Columbia and moves the Court for the 
appointment of counsel to represent the defendant, Robert F. Bell, in 
this proceeding and in support hereof represents to the Court as follows: 

1. The defendant, Robert F. Bell, was indicted on August 1, 

1960 for the offenses of Housebreaking and Larceny. The defendant 

went to trial with the result that the jury returned a verdict of guilty 

as indicted on January 11, 1960. On February 10, 1960, he was 
sentenced to serve thirteen months to three years and four months on 
Count 1 and twenty months to five years on Count 2, During the trial 
proceeding the defendant was represented by counsel of his own choosing, 
that is, a person named Morgan using the name "L, A. Harris". It 

has been established that Morgan was not a member of the bar. 

2. The Government respectfully moves the Court to appoint 
counsel to represent the defendant in the review of the trial record to 
determine if the defendant enjoyed his Constitutional right to the 
effective assistance of counsel during and prior to trial and judgment in 
this cause. The Government suggests that counsel so appointed be per- 


mitted a reasonable time within which to make such motions as may 
be dictated by the state of the record in this cause. 
3. The Government requests leave to file appropriate pleadings 


in response to such motions as may be subsequently filed by 


assigned counsel. 


[ Certificate of Service] 


[ Filed July 7, 1961] 
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Respectfully submitted, 


/s/ David C. Acheson 
United States Attorney 


/s/ Edward P. Troxell 


Principal Assistant United States Attomey 
| 


/s/ John C. Conliff 


Assistant United States Attorney 


/s/ Harry T. Alexander 


Assistant United States Attorney 


/s/ Oscar Altshuler 


Assistant United States Attorney 


ORDER 


Upon consideration of the indictment herein, the plea of not 


guilty entered herein, the pre -trial proceedings of record, the trial 


proceedings herein, the fact that the defendant herein was represented by 


counsel of his own choosing prior to and during all trial proceedings to 
and including the judgment of the Court herein, and the judgment of 

the Court in this proceeding; and in further consideration of the motion of 
the United States for the appointment of counsel herein, it is by the Court 


this 7th day of July, 1961, 


ORDERED, (1) That Harry E. Taylor be, and he hereby is, 
appointed to represent the defendant herein; (2) That such counsel be, 
and he is hereby, granted thirty (30) days within which to file appropriate 
motions; and (3) The United States is allowed fifteen (15) days thereafter 
within which to file appropriate responses or statements with reference 


to said motions. 


/s/ David A. Pine 
Judge 


[ Filed July 28, 1961] 

MOTION TO VACATE SENTENCE AND HAVE A NEW TRIAL 

Now comes the petitioner, through his attorney, Harry E. 

Taylor, Jr., and moves the Court to vacate the sentence imposed herein 
and to grant defendant a new trial and as grounds therefor says: 

1. That defendant is illegally detained as a result of an illegal 
sentence predicated upon an illegal conviction obtained by the 
Government at a time when petitioner was not represented by counsel 
but by a person named L. A. Harris who was not a member of the 
Bar, not an attorney, a man with a criminal record and a history of 
mental illness who perpetrated a fraud upon petitioner, the Court and the 
jury; and, the proceedings, wherein petitioner was convicted subsequent 
to the time of the appearance of L. A. Harris, are tainted with fraud . 
so that petitioner is entitled to his liberty forthwith. That defendant 
is confined in violation of the Constitution and laws of the United States. 


/s/ Harry E. Taylor, Jr. 
Attorney for Petitioner 
600 F Street N. W. 
Washington 4, D. C. 
[ Certificate of Service] EX 3-3772 


[ Filed August 9, 1961] 


STATEMENT OF FACTS RELATIVE TO 
DEFENDANT'S MOTION TO VACATE 
SENTENCE AND HAVE A NEW TRIAL 


Comes now the United States, by its attorney David C. Acheson, 
the United States Attorney in and for the District of Columbia, and 
respectfully represents to this Court the following facts with regard to 
the Motion to Vacate Sentence and Have a New Trial, filed on behalf of 
the above named defendant. 

1. This defendant was indicted on August 1, 1961, in a Two 
Countindictment, charging housebreaking, 22D. C. Code 1801, and 
larceny, 22 D.C. Code 2201. 
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2. One Daniel Jackson Oliver Wendel Holmes Morgan, also known as 
"LL. A. Harris", entered his appearance on behalf of the defendant Bell 
on August 5, 19€0, and this cause of action came on for trial on January 
€, 1961, resulting in a verdict on January 11, 1961, of guilty as in- 
dicted. The trial was before Judge Alexander Holtzoff. The defendant 
was sentenced on February 10, 1961, to 13 months to 3 years on Count 


One; and 20 months to 5 years on Count Two, said sentence by the counts 
to run concurrently. On March 27, 19€1, an order modifying Judgment 
and Commitment of February 10, 1961 to read: Thirteen (13) months 

to Three (3) years and Four (4) months was entered. On February 16, 


1961, defendant's affidavit in support of application to proceed on appeal 
without prepayment of costs was filed and denied. No further appeal was 
noted. 
3. Following conviction and sentence in this case information was 
brought to the attention of the United States Attorney's Office for the 
District of Columbia, that the purported attorney for the defendant, 
utilizing the name of "L. A. Harris" was not the person of Lawrence 
Archie Harris, a duly qualified and admitted member of the Bar of 
the District of Columbia, but in fact was an imposter, who fraudulently 
used the name of "L. A. Harris" and falsely represented himself to 
be the real Lawrence Archie Harris. | 
4, Asa result of this information a warrant was secured for the 
arrest of the imposter who has been identified as one Daniel Jackson 
Oliver Wendel Holmes Morgan, and who has an extensive, criminal 
record beginning in 1928, for numerous offenses including one of a 
prior misrepresentation in the State of Illinois, that he was one "E. 
A. Simmons", a member of the Bar of the State of Illinois. Since this 
date the person Daniel Jackson Oliver Wendel Holmes Morgan, also 
known as "L. A. Harris", has been indicted in a four count indictment 
charging four separate violations of 18 U.S.C. 1001. 
5. The instant criminal case is now before the Court to determine 
if the defendant Bell enjoyed his constitutional right to the effective 
assistance of counsel prior to and during trial and judgment in this case. 
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6. Bearing in mind the sentence imposed in this case it is 
respectfully suggested to the Court that the defendant verbally express 
in open court that notwithstanding the facts as related in this memorandum 
and considering the sentence imposed upon his conviction in this 
criminal action, it is his desire that this Court vacate and set aside 
the judgment and sentence entered herein, and grant the defendant a 
new trial. Should this knowingly and intelligently be the decision of 
the defendant, it is the government's position that it will interpose no 
objection to the grant of such a motion. 

Respectfully suhnitted. 
/s/ David C. Acheson 
United States Attorney 


/s/ Alfred Hantman 
[ Certificate of Service] Assistant United States Attorney 
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| Filed October 31, 1961] 


TRANSCRIPT OF PROCEEDINGS 
(Motion for New Trial) 
Washington D. C. 
September 15, 1961. 


The above-captioned cause came on for hearing of motion before 
the HONORABLE ALEXANDER HOLTZOFF, Judge, United States 
District Court for the District of Columbia. 

APPEARANCES: 

On behalf of the Government: 


FREDERICK SMITHSON, ESQ. 
Assistant United States Attorney. 


On behalf of the Defendant: 


HARRY E. TAYLOR, JR., ESQ. 
Washington D. C. 


THE DEPUTY CLERK: Case of Robert F. Bell. 
MR, TAYLOR: My name is Harry E. Taylor, Jr., your Honor. 
I represent the defendant. The application is to vacate sentence and 
grant a new trial. The grounds are that the trial attorney was an 
impostor using the name of L. A. Harris. He was not a member of the 
District Bar. He was an ex-convict and had a history of mental illness -- 
THE COURT: All these facts are not supported by any affidavit. 
MR. TAYLOR: The Government has consented to this motion, 
provided the defendant in open court says that is what he is prepared 
to do. 
THE COURT: I am going to ignore that consent. 
MR. TAYLOR: I thought the Court can take judicial knowledge of 
these facts, your Honor. 
THE COURT: This man is now under indictment. Ijam not going to 
take judicial notice of the fact that he is guilty before he i$ convicted. 
MR. TAYLOR: He is not under indictment, he has been convicted, 
and this is to vacate sentence. 
THE COURT: I am talking about this alleged Harris. I am not 
going to take judicial notice of the fact that he is an impostor. He has 
been indicted for being an impostor. He is entitled to the same pre- 
sumption of innocence as all other defendants in this court. 
MR. TAYLOR: The Government is willing to concede that he is 
an impostor and they have set forth in their answer to my | motion the 
fact that he is, and all they require is a verbal statement by him -- 
THE COURT: I do not like your motion, Mr. Taylor. You have 
not supported it by points and authorities. Your statement is very 
general and skimpy. 
Now, have you any authorities to the effect that a judgment of 
conviction in the light of this situation should be set aside? If you 
have, you should have attached points and authorities. 


MR. TAYLOR: Well, I have erred, your Honor, in feeling that 
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the situation was so notorious that the Court had taken recognition of 
these cases and a pattern had been established in the U. S. Attorney's 
Office of granting new trials. 

THE COURT: What makes this trail void? This alleged impostor, 
I take it, was retained as counsel by the defendant himself. The 
Court did not appoint him. 

MR. TAYLOR: I don't think that the Court of Appeals, your 
Honor, is going to slap the legal profession in the face by saying that 
not being a member -- 

THE COURT: Do not tell me what the Court of Appeals is going 

to do. This matter is going to be decided by me now. 

MR. TAYLOR: The Court Register will show that he is not a 
member of the District of Columbia Bar. 

THE COURT: Have you submitted an affidavit to that effect? 

Let's agsume he is not a member of the District of Columbia 
Bar. He was retained by the defendant. We have lots of people coming 
before this Court who are not members of the District of Columbia 
Bar, they might be members of the bar of some other court, and we 
allow them to as a matter of courtesy. 

Let's assume that we permit somebody who is not a member of 
any bar to appear here because he was selected and retained by his 
client. Does that make the trial void? 

MR. TAYLOR: I should think so. 

THE COURT: Why? Have you got any authorities? Have you 
studied this question of law? Have you filed any authorities? 

MR. TAYLOR: No; I have relied on the representations that I 
have read in the reply filed by the United States Attorney. 

THE COURT: You ought to have points and authorities attached 
to your motion when you file your motion. 


Have you examined the books to see whether there is any case 
holding that a judgment of conviction is void merely because the defendant 
retained someone who is not a qualified member of the bar? 
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MR. TAYLOR: I certainly would have if the Government had 
contested this case, your Honor. 
THE COURT: You did not know whether the Gacneht was 
going to contest it. 
MR. TAYLOR: They have replied to my motion. 
THE COURT: You should have done the research before they 
filed their reply. 
MR. TAYLOR: I had plenty of opportunity to research|it after 
I received the reply from the Government. 
THE COURT: No, the time for research is before you|file a 
proceeding. I am not pleased with the way that has been handled. 
However, I will hear your argument. 
MR. TAYLOR: That is all, your Honor. I am through. 
THE COURT: Beg pardon? 
MR. TAYLOR: That is all I have, the representations) I have 
made to the Court. 
THE COURT: Very well, I will hear the other side. 
MR. SMITHSON: Your Honor, the Government filed a|statement 
of facts with regard to the conviction of the defendant Robert F. Bell. 
This defendant, your Honor, retained a person who presented himself to 
this court and other courts of the District of Columbia as L.) A. Harris, 
when in fact he was not the real L. A. Harris. I make that statement. 
Of course, it is not evidence; it is hearsay, your Honor. 
THE COURT: You concede that for the purpose of this motion? 
MR. SMITHSON: I do. And I have investigated this, your Honor, 
and I have determined this man whose name we understand to be Daniel 
Jackson Oliver Wendell Holmes Morgan has a record of thirty-seven 


aliases. Beginning in 1928 he has been convicted of all sorts of crimes, 
assault, false pretenses, robbery. He had a conviction in the State of 


California and was sentenced from five years to life for first degree 
robbery. So, I know it to be he by his fingerprints. He has been 

identified, He so represented himself in several cases in which this 
counsel did appear, and I have recognized him. 
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I feel, your Honor, that the representation, falsely made, to 
this defendant, who retained this particular counsel, is such that 
raises a question of the constitutional representation to which he is 
entitled, provided this defendant states he wants such representation 
and wanted it, and provided further that he does not consciously waive 
it or abandon it at this time. 

My authority for taking such a step, your Honor, appears in the 
decision of People vs. Cox. It is an Illinois reported case. Would 

your Honor indulge me a minute? And I have the reference, 
your Honor, to the American Law Reports volume, 2nd Series, 68 American 
Law Reports 2nd, page 1134. I particularly have in reference the 
comments of the Court there at page 1138 when reference is made to 
the decisions of Johnson vs Zerbst and Adams vs United States ex rel. 
McCann, which I know your Honor has had argued many times to you. 

I believe, your Honor, that this defendant under the Sixth 
Amendment has a right and did have a right to counsel appointed. 

THE COURT: There is no question about that. He had a right 
of counsel and he selected his own counsel and it turned out that this 
counsel had rot been admitted to the bar. Does that vitiate the conviction? 

MR. SMITHSON: Under the doctrine and the authority of People 
vs Cox, I believe that it does. 

THE COURT: Well, the doctrine of this Federal Court is going 
to be otherwise and not the doctrine of the Illinois Court. 

MR. SMITHSON: I think, your Honor, of course I cannot argue 
with your Honor about that, but I think it is very interesting for your 
Honor to realize that the person who represented Cox, the fourteen 


year old who was convicted in Illinois of murder, is the same defendant -- 
the same attorney impostor who represented this defendant. 

THE COURT: How old did you say the defendant was in that case? 

MR. SMITHSON: Fourteen, your Honor. 

THE COURT: IfI was dealing with a fourteen year old boy here I 
would vacate the sentence too. 
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MR. SMITHSON: Well, I think it was interesting that it is|the same 


man, using the name of Simmons. 
THE COURT: That is interesting, yes. 
MR. SMITHSON: I believe, your Honor, and that is|the rationale 
that I have for the purpose of this presentation, relying on the Cox 


authority and its reference to Johnson and the Adams decision where it 
holds, as your Honor clearly holds, that he doesn't have to have a 
counsel, the Constitution doesn't require him, neither does Section 


3005 of Title 18, but it does seem to say that he must make a knowing and 
conscious waiver of that right or abanconment of that privilege. And 
that is why my reply is worded the way that it is, that if he does not 
want to proceed with this, then I would say your Honor should deny it; 
but if he feels that he had this right and that he didn't consciously and 
knowingly proceed without it or abandon the privilege of counsel, then 
the Government would have no objection to the grant, your Honor, of 
the vacation of the sentence and have a new trial. 
THE COURT: I would like to look at that case, please. 
MR. SMITHSON: Certainly, your Honor. 
(The citation was handed to the Court.) 
THE COURT: Of course, the Court appreciates the fact, Mr. 
Smithson, that naturally you may be acting under instructions as to 
what attitude to take. I am a little bit surprised at the Government's 
attitude, however. 
Do you wish to say anything else, Mr. Taylor? 
MR. TAYLOR: No, your Honor. 
THE COURT: In the Cox case I observe that the Court emphasized 
the youth of the defendant. 
MR. SMITHSON: That is correct, your Honor. | 
THE COURT: I think if I had a fourteen year old young man 
before me I might feel as the Illinois Court did too. 
OPINION OF THE COURT 
THE COURT: The defendant, Robert F. Bell, was convicted 
before this Court on January 11, 1961, on charges of housebreaking 
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and larceny. He was sentenced to terms of imprisonment aggregating 
twenty months to five years. The specific crime of which he was con- 
victed is as follows. He entered an establishment known as Central 
Cleaners at 700 Kennedy Street, Northwest, during the night of J uly 
24, 1960, and stole about $2,000 worth of items of clothing that had been 

left by customers of the establishment for cleaning and repairs 
and otherwise. All of these items of property were located in the 
basement of the house in which the defendant was living. At the time 
that the police came to arrest him he was trying to remove these 
articles of clothing, so that his guilt was established not only beyond a 
reasonable doubt but beyond per adventure of all doubt. The only 
thing that was missing was a motion picture. 

He did not take the witness stand at his trial. He had a right not 
to, of course. 

He was very actively defended, very strenuously represented by 
a person who filed an appearance as his counsel. This person had 
been retained by the defendant. He was not appointed by the Court. He 
was chosen by the defendant to represent him. This person's appearance 
was in the name of L. A. Harris. 

It now turns out that the person representing himself and practicing 
law under the name of L. A. Harris was not L. A. Harris at all but 
was an impostor. There was an L. A. Harris on the rolls of the Bar 
of this Court’ who was admitted by comity from another jurisdiction - 
and perhaps hereafter the fingerprints and photograph of every member 
of the Bar so admitted should be taken. Some people seem to think that 
it is humiliating to give one's fingerprints. Actually, every person who 
is wearing the uniform of the United States Army, Navy, Marine Corps 


or Air Force has been fingerprinted, every Government employee 


has been fingerprinted, many employees of private concerns have been 
fingerprinted, and perhaps it might be a good thing for members of the 
bar to submit to the same procedure as a matter of protection to them- 
selves. But that is irrelevant to the issues of this case. 
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The Court recalls the case very well and it has before it its 
trial notes, for this Court keeps very detailed trial notes. The alleged 
Harris defended his client very ably and very zealously and in a well 
directed manner. I personally think that he must be a graduate of a 
law school somewhere because he handled his law too well and too skill- 
fully to have just picked it up in a harum-scarum fashion. 
Now it is sought by the defendant to vacate this judgment on the 
ground that the person who represented him as counsel was not a member 
of the bar. I think there might be something in favor of that contention if 
the Court had appointed this alleged Harris, because then the Court 
would have responsibility for the fact that Harris appeared as counsel, but 
here in this case the alleged Harris was chosen by the defendant himself. 
He has no right to complain to the Court that he made a mistake in 
choosing a person who was not a member of the bar. 
Of course, if there was some showing of prejudice the Court would 
take cognizance of it. For example, if it were shown that the defendant 
had a good defense which this alleged lawyer handled unskillfully and 
thereby brought about his client's conviction, the Court would take 
cognizance of that. But in the absence of proof of prejudice), in the 
absence of the fact of any showing that it was the Court that/appointed 
counsel or that the Court suggested that this alleged Harris|be retained, 
the defendant has no right to complain, and this view is fortified by the 
fact that the defendant's guilt is undoubted. 
The Court is of the opinion that to vacate this conviction under 
these circumstances would be an absurdity and a travesty of justice. 
The motion is denied. 
The Court wishes to thank Mr. Taylor for accepting this rather 
difficult assignment as a matter of public duty. 


CERTIFICATE OF COURT REPORTER 


I, Gerald Nevitt, certify the foregoing 12 pages constitute the 


official transcript of proceedings before Judge Alexander Holtzoff on 
September 15, 1961, in the above cause. 


In Witness Whereof, I have affixed my signature this 8rd day of 


October, 1961. /s/ Gerald Nevitt 
Th 
| 
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[ Filed Sept. 25, 1961] 


AFFIDAVIT IN SUPPORT OF APPLICATION 
TO PROCEED/WITHOUT PREPAYMENT OF COSTS 
ON APPEAL 


I, Robert F. Bell, being first duly sworn, depose and say that 
I am the defendant in the above -entitled case; that in support of my 
application to proceed without being required to prepay fees, costs or give 
security therefor, I state that because of my poverty I am unable to pay 
the costs of said proceeding or to give security therefor; that I believe 
I am entitled to redress; and that the nature of my(defense, action, 
appeal) is briefly stated as follows: 
To appeal from denial of Motion pursuant to Title 28, U.S. Code, 
Section 2255. 
I further have truthfully set forth below information relating to 
my ability to pay the costs of defending the case against me: 
1. Are you presently employed? No. 
a. If yes, give the name and address of employer. 
'b. Ifno, name and give date of last employment. 
‘Anderson Brandt Lumber Co. May 1960. 
2. How much cash do you have? None. 
3. Do you own any bank account, savings account, stocks, bonds, 
automobile, real estate, or other valuable property? None. 
If yes, give details: 
4. Do you have a wife, parent or other person who may be able 
to assist you in paying the costs of your defense in this case? 
no. If yes, give details: 


(Answers to #5 and #6 required only in criminal cases) 


5. How much case did you have at the time of your arrest? None. 
€. Are you now free on bond? No. If not, do you intend to apply 
for bond? No. 
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I understand that a false statement or answer to any question in 

this affidavit will subject me to penalties for perjury. 
/s/ Robert F. Bell 

SUBSCRIBED AND SWORN TO before me this 25th day of September 1961. 
By /s/ H. Kline HARRY M. HULL, Clerk| 

Deputy Clerk | 
Let the applicant proceed on appeal without prepayment of costs and be 
granted transcripts of trial proceedings and of proceedings of 9-15-61 at 
the expense of the U. S. Government and with appointed counsel. 


/s/ Alexander Holtzoff 
District Judge 


[ Filed Sept. 28, 1961] 
NOTICE OF APPEAL 
Name and address of appellant: Robert F. Bell, Reg. No./ 20520 
Box 25, Lorton, Va. 


Name and address of appellant's attorney: Harry E. Taylor, Jr. 
600 F Street, N. W. , Washington 4, D. C. 
Offense: Two Counts: Housebreaking, - 22 D. C. Code 1801 
Larceny, - 22 D. C. Code 2201 
Concise statement of judgment or order, giving date, and any sentence 
Denial of Motion pursuant to Title 28, U. S. Code, Section 2255. 
Name of institution where now confined, if not on bail: Lorton 


Reformatory, Lorton, Va. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit fromthe above - 
stated judgment. 


September 25, 1961 /s/ Robert F. Bell 
Appellant 


/s/ Harry E. Taylor Jr. 
Attorney for Appella 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 

1. Whether in this federal jurisdiction a defendant 
found to be guilty of crimes, felonieus in nature, is 
entitled to a new trial by virtue of the fact that at 


the trial the defendant was represented by a person who was 


not legally entitled to practice law, said fact not being 
| 


known to the Court or defendant until subsequent to the 
trial? 
2. Whether a metion for new trial can properly be 
denied by Court whose recollection of the trial ineludes 
the false premise that the defendant had net taken the 


stand in his own defense? 
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Brief for Appellant 


UNLTED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,711 


ROBERT F. BELL, 


Appellant, 
Vv. 


UNLTED STATES OF AMERICA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


An indictment was filed in the United States 


Court for the District of Columbia on August 1, 1 


District 


960 , 


charging appellant with violations of 22 D. C. Code § 1801 


and 22 D. C. Code $ 2201 (J.A. 1). Jurisdiction was vested 


in the District Court by 11 D.C. Code 8 306. Upon his 


plea of not guilty (J.A. 2) appellant was tried and found 


guilty on January 11, 1961. Final judgment and commitment 


were entered by the District Court on February 10, 1961 
(J.A. 5) and an Order Modifying Judgment and Commitment 
was entered by the District Court on March 27, 1961 

\y.A. 5, 6). Appellant's timely application to proceed 
on appeal without prepayment of cests was granted on 
September 28, 1961 (J.A. 19) after appellant's motion for 
a new trial was denied (J.A. 17) on September 15, 1961. 


The jurisdiction of this Court is invoked pursuant to 


28 U.S.C. § 1291. 


STATEMENT OF THE CASE 

The appellant, Robert F. Bell, was indicted on 
August 1, 1960, ‘in a two count indictment, charging 
housebreaking, 22 D. C, Code 8 1801, and larceny, 22 D, C, 
Code $ 2201 (J.A. 1). 

One Daniel Jackson Oliver Wendel Holmes Mergan, also 
known as "L. A, Harris", entered his appearance on behalf 
of the appellant on August 5, 1960, on which date appellant 
entered a plea of not guilty (J.A. 2), and this cause of 
action came on for trial on January 6, 1961 (J.A. 2) 
resulting in a verdict on January 11, 1961, of guilty as 
indicted. The trial was before Judge Alexander Holtzoff. 
The defendant was sentenced on February 10, 1961, to 13 
months to 3 years on Count One; and 20 months to 5 years on 
Count Two, said’ sentence by the counts to run concurrently 


(J.A. 5). On March 27, 1961, an order modifying Judgment 
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and Commitment of February 10, 1961 te read: Thirteen (13) 
months te Three (3) years and Four (4) months was entered 
(J.A. 5). On February 16, 1961, defendant's affidavit in 
support of application to proceed on appeal without pre- 
payment of costs was filed and denied. | 
Follewing cenviction and sentence in this case inferma- 
tion was brought to the attention ef the United States 
Attorney's Office for the District ef Columbia that the 
purperted attorney for the defendant, utilizing the name of 
"L, A, Harris" was not the person of Lawrence Archie Harris, 
a duly qualified and admitted member of the Bar of) the 
District ef Columbia, but in fact was an imposter, | who 
fraudulently used the name of "L, A, Harris" and falsely 
represented himself te be the real Lawrence Archie! Harris 
(J.A. 6); that the said Daniel Jackson Oliver Wendel Holmes 
Morgan had an extensive criminal record beginning in 1928, 
for numereus effenses including ene of a prior misrepresen- 
tation in the State of Illinois, then he was one "E. A. 
Simmons", a member of the Bar of the State of Illinois 
(S.A. By.95, 13), 
As a result of this information a warrant was) secured 


for the arrest of the imposter whe was indicted as| one 


Daniel Jackson Oliver Wendel Holmes Morgan (J.A. 9) and 


subsequently on November 22, 1961, in Criminal Action 755-61 


in the United States District Court for the District of 
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Columbia 2 verdict of guilty was returned against him on 
14 counts amang which were several separate counts of 
violations of 18U.S.C. $ 1001. It was further developed 
that the United States District Court had on May 10, 1960 
appointed the said Mergan, alias "L, A, Harris" to repre- 
sent William A. Valentine in Criminal Action No. 421-60 
(a Robbery Charge), and on February 6, 1961 appointed the 
said Morgan, alias "L. A. Harris" to represent Eddie M. 
Harrison in Criminal Aetien No. 365-60 (a first degree 
murder charge). 

Subsequent to the indictment of Daniel Jackson Oliver 
Wendel Holmes Morgan, on motion of the United States (J.A. 6) 
Harry E. Taylor was appointed to represent appellant 


(J.A. 7). A motion to vacate sentence and have a new trial 


was filed (J.A. 8) by said appointed attorney predicated 
t 


upon appellant's constitutional right to Ssanesic/aneen said 
motion no objection was interposed by the United States 
(J.A. 10), but at the hearing on said motien on September 
15, 1961 (J.A. 10), the trial court denied a new trial to the 
appellant (J.A. 17) noting, mistakenly, as it did so, that 
the appellant had not taken the stand in his own defense 
(J.Aw26):2 

The matter is now before this Court (J.A. 18, 19) to 
determine if the appellant enjoyed his constitutienal right 


to counsel prior to and during trial end judgment in this 
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case. 

CONSTITUTIONAL PROVISION, STATUTE AND RULE INVOLVED 

(a) No person shall be held to answer for al capital, 

or otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of war or public danger; nor shall any 
person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled jin any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public use, 


without just compensation. U,_S, Constitution, [Amendment 5. 


(b) In all criminal prosecutions, the accused shall 


enjoy the right to a speedy and public trial, by/an 
impartial jury of the State and district wherein the crime 
shall have been cemmitted, which district shall have been 
previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance 
of Counsel for his defense. U,_S, Constitution, |Amendment 6. 

(c) The United States District Court for the District 
of Columbia in general term shall have full power and 


authority from time to time to make such rules as it may deen 
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proper respecting the examination, qualification, and 
admission of persons to membership in its bar and their 
censure, suspension, and expulsion; and every person so 
admitted, before’ he shall be at liberty to practice therein, 
shall take and subscribe the following oath: "I, 

do solemnly swear (or affirm) that I will demean myself as 

a member of the bar of this court uprightly and according 


to law; and that L will support the Constitution of the 


United States. 11D. C. Code § 1301. 


(a) I£ the defendant appears in court without counsel, 
the court shall advise him of his right to counsel and 
assign counsel to represent him at every state of the 
proceeding unless he elects to proceed without counsel or 
is able to cbtain counsel. Federal Rules of Criminal 
Procedure No. 44, 18 U.S.C.A. 

STATEMENT OF POLNTS 

Appellant intends to rely on the following points in 
this appeal: 

1. It was ‘reversible error for the trial judge, in a 
federal jurisdiction to deny a new trial to a defendant 
found to be guilty of crimes, felonious in nature, where, 
unknown to the Court or defendant during the trial, the 
defendant was represented at trial by a person not legally 
entitled to practice law. 


2. It was reversible error for the trial judge to deny 
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@ new trial, when prior to his decision he stated jthat 
defendant had not taken the stand in his defense at trial, 
where such was not the fact. 

SUMMARY OF ARGUMENT 

The argument in this case is directed to a defendant's 
Constitutional guarantee to representation by Counsel and is 
pointed in the first instance to what that guarantee means and 
in the second instance to what safeguards there are to insure 
against improper waiver of enjoyment of that guarantee. 

With regard to the first point, historically |the courts 
have viewed the term counsel as meaning counsel admitted to 
practice and have interpreted the reference in the 6th 
Amendment to the Federal Constitution to assistande of 
Counsel to mean assistance of counsel admitted to jpractice 
before the bar in question. The Courts have jurisdiction 
over persons engaging in practice before them and |it is 
their function to exclude persons not properly qualified 
from such practice. The right to have retained counsel and 
the right to have appointed counsel stem from the jsame 
clause in the Constitutional Amendment and should |be 
subject to equal protection. By exercising his right to 
choose counsel, a defendant does not cut himself from all 
constitutional protections which historically have been 


affored to defendants by the courts. 


With regard to the second point, when any question of 
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enjoyment of or waiver of a constitutional right is to be 
determined, it ils necessary that all the facts and circum- 
stances surrounding the trial and the background of the 
trial be clearly understood, Where court fails to have a 
clear understanding, especially with regard to a kindred 
constitutional right involved during a trial, it cannot be 
said to have that clear basis on which to determine whether 
a defendant has enjoyed his constitutional rights or 
intelligently and knowingly waived them. 

ARGUMENT 

I. 

IT WAS REVERSIBLE ERROR FOR THE TRLAL JUDGE TO DENY A NEW 
TRIAL WHERE UNKNOWN TO THE COURT OR DEFENDANT DURING THE 


TRIAL ON FELONY CHARGES, THE DEFENDANT WAS REPRESENTED AT 
TRLAL BY A PERSON NOT LEGALLY ENTITLED TO PRACTICE LAW. 


The United States Constitution, Amendment 6, in part 


provides: 
"In all criminal prosecutions, the accused 

shall enjoy the right to a speedy and public 

trial, * *'* and to have the Assistance of 

Counsel for his defense." 

In relation to rights as enunciated in the U. S. Con- 
stitution, may it be said at the outset, rights so afforded 
are to be accorded strict interpretation and application. 
In 1951 this Court said: 

"A defendant in a criminal case may not 
legally be found guilty except in a trial in 
which his constitutional rights are scrupulously 


observed. No conviction can stand, no matter 
how overwhelming the evidence of guilt, if the 
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accused is denied the effective assistance 
of counsel, or any other element of due process 
of law without which he cannot be deprived of 


life or liberty, ...." Coplon v. United 
States, 89 U. S. App. D.C. 103, 114, 191 F. 
2d 749, 760, certiorari denied, 1952, 342 Ul 5. 
926, 72 S. Ct. 363, 96 L. Ed. 690. 
On this point see also McKinney v. U. S. 93 U. S. App. D.C. 
222, 208 F. 2d 844 wherein the Court said that the right 
to representation by counsel is right requiring strict 
protection of Courts. 
It is one of the functions of the court system to 
establish and maintain the requirements for those wishing 


to engage in practice before the respective bars. Thus, see 


| 
the view of this Court when it was stated to the effect 


that the District Court for the District of Columbia has 


power to regulate the practice of law so far as it|concerns 
any legal questions that might necessarily or even probably 
be passed upon by that court, and to prevent those |who are 
not members of the bar of that court from engaging jin the 
practice of law or in holding themselves out as authorized 
to practice law. Merrick v. American Security & Trust Co., 
22 F Supp, 177. Affirmed 71 App. D. C. 72. 107 F.| 2a 
271, certiorari denied 60 S.Ct. 380, 308 U.S. 625, 84 L. Ed. 
521. See also 11 D. C. Code § 1301 (1961 Ed.). 
It has long been the view of the courts that the term 
counsel refers to persons who have been properly qualified 


and admitted to practice before the particular bar in 
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question. In Law v. Ewell, 2 Cranch, C. C. (2D. C. 144, 


Fed. Cas. No. 8,127, the Court stated: 
"An attorney admitted in this Court is 2 
Counselor of the Court, and, where he signs a 
bill as ‘solicitor for complainant’, that is a 
sufficient compliance with Equity Rule 24 (28 
U.S.C.A. following Section 723), requiring every 
bill to contain the signature of counsel." 
It has been held by this Court that there is no inherent 


right to practice law. 92 U. S. App. D.C. 


Brooks v. Laws, 
367, 208 F. 2d. 18. Generally there has resulted an implied 
or stated beliefi that the Counsel contemplated in the 6th 
Amendment to the U. S. Constitution is to be that of persons 
admitted to practice before the bar. The term "Counsel" as 
employed in federal and state constitutional provisions 
giving @n accused the right to the assistance of counsel, 
means 2 duly licensed qualified lawyer, not an attorney in 
fect or a layman. The constitutional right to counsel is not 
@ mere formality, but contemplates that only qualified 
persons will be permitted to defend in a court of justice 
the life or liberty of a person charged with a crime. On 
this point generally see: People v. Cox, 12111. 2d 265, 
146 N. E. 2d 19 (1957); Higgins v. Parker, 354 Mo. 888, 191 
S.W. 2d 668 (1946); certiorari denied, 327 U.S. 801, 66 S. 
Ct. 902, 90 L. Ed. 1026; Achtien v. Dowd, 117 F.2d 989 
(7th Cir. 1941) (dictum). 

Therefore, when an indigent defendant requests legal 
representation, the protections of the Constitution afford 
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him that representation through the Court's discharge of 
its responsibility to appoint qualified end competent Counsel 
for him. Thus the Court has stated: 


"It is the solemn duty of the trial Judge 
make sure that representation of an accused b 
counsel is not an empty gesture, but is the 
fulfillment of the spirit and purpose of the 
constitutional mandate." Gadsden v. U.S., 
96 U.S. App. D. C. 162, 22 5 ‘ 


It can be no less a responsibility of the Court ve insure 


that Counsel retained to engage in defense be members of the 
bar, for the rightto engage counsel of one's own choice 
stems from the same guarantee of representation as for 
indigents and is equally protected by the constitution. 

The accused's right to "assistance of Counsel" implies thet 
he shall have an opportunity to select such counsel. Lee 
¥7,.U, 5, 98 U. Se App. D.-C., 272, 238 F.2d 219. |See-elso 
Judge Holtzoff's opinion in U. S. v. Sempson, 161 /F. Supp. 
217, (Criminal No. 299-58) in which he stated: 


"The 6th Amendment tothe Constitution of 
the United States guarantees to every defendgnt 
in a criminal case the right to be represented 
by counsel. Until recent years, this provision 
was understood to mean that the defendant was 
entitled to hire counsel or retain counsel to 
represent him. In 1938, the Supreme Court 
rendered a far-reaching decision, which is 
really a landmark in the history of humen 
liberty in the case of Johnson v. Zerbst (304 
U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461), in 
which for the first time it construed this 
clause of the Sixth Amendment to mean thet i 
a defendant had no means to hire counsel, the 
Court was in duty bound to appoint counsel, 
unless the right to counsel was affirmatively 
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and intelligently waived, with a full under- 
standing of the existence of the right." 


By the same token as above, the power of the court 
system to establish and maintain requirements and regulate 
practice before it as it has been exercised restricts one 


from knowingly engeging @ person who is not properly 


qualified and admitted to practice, to represent him before 


the Court. Indeed, if 2 defendant were to knowingly attempt 
to engage a layman to represent him and further the attempt 
by purposefully concealing the fact of the layman's "non- 
admittance" to the bar, it would constitute a contumacious 
act and could constitute a fraud upon the Court, whose duty 
it is to insist upon proper counsel both for the protection 
of the defendant end the Court system. Compare with the case 
of Heiskell v. Mozie, 65 App. D. C. 255, 82 F. (2d) 861, 
wherein court held properly to have punished for contempt a 
person "not attorney at law nor ‘real party in interest,'" 
who conducted landlord and tenant proceeding. 

The Constitution “does not require that under all cir- 
cumstances counsel be forced upon a defendant." Carter v. 
People of State of I1]., 329 U.S. 173, 67 S. Ct. 216. 

(These principles have been restated in Federal Rule of 
Criminal Procedure No. 44, 18 U.S.C.A,, as follows: 
"lf the defendant appears in court without 
counsel, the court shall advise him of his right 


to counsel and assign counsel to represent him at 
every state of the proceeding unless he elects to 
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proceed without counsel or is able to obtain 
counsel." 


Likewise, a defendant who is financially able] to obtein 
counsel, has no guarantee that the Court will appoint 
counsel in his behalf if he does not obtain counsel for 
himself. The Court is not required to provide counsel for 
one financially able to retain counsel. See the cese of 
U, S, v. Sampson, cited above, where the Court said: "the 


right to have counsel appointed however, does not extend to 


cases in which the defendant has financial means and is not 


otherwise disabled from retaining counsel." Therefore, a 
non-indigent defendant desiring counsel is under the obliga- 
tion to retain his counsel as best he can. However, he is 
still afforded the protection of the constitution, and thus 
becomes @ ward of the court in regard to his relationship to 
his attorney. In Spilker v, Hankin, 88 U. S. App, D. Cc. 
206, 188 F.2d 35, the Court said: "In a very real sense 
attorneys are officers of the courts in which they practice; 
and clients are wards of the court in regard to their 
relationship with their attorneys." Further, the (Court is 
not stripped of its authority and does not lose its control 
over the proceedings or over the attorney merely because he 
was retained. As the Court stated in the case of |Lee v. 
United States, 98, U. S. App. D. C. 272, cited above: 

"The accused's right to select his own counsel cannot be 


insisted upon in @ manner that will obstruct an orderly 
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procedure in courts of justice and deprive the courts of the 
exercise of their inherent powers to control the seme." 

Thus, where, as here, an imposter has perpetrated a 
fraud upon the court, ag wel] as upon the unknowing defend=- 
ant, it would be’ repugnant to the guarantees of the Consti- 
tution to deny the defendant a new triel with counsel, or in 
another sense to deny him his first trial, for where consti- 
tutional guarantees are abrogated, the Court loses its 
jurisdiction to try the defendant. As was held in Johnson 
v. Zerbst, 304 U. S. 458, 463, 58 S. Ct. 1019, 1022, 82 
L. Ed. 1461 (1938), 

"The Sixth Amendment withholds from federal 
courts, in ell criminal proceedings, the power 
and authority to deprive an accused of his life 


or liberty unless he has or waives the assistance 
of counsel." 


And in United States v. Morgan, C.A.N.Y., 222 F.2d 673 (May 


19, 1955) the Court said: 

"Under ‘the Sixth Amendment (as distinguished 
from the Fourteenth), a defendant's assistance by 
counsel is an absolute right. Absent an intelligent 
waiver of that right, such assistance represents 
an indispensable basis of a conviction in a federal 
Court. A conviction in a case where the defendant 
has not enjoyed that fundamental right is void." 

In determining whether appellant was deprived of his 
Constitutional right to counsel, whether appellant was 
guilty or how prejudiced he might be as a result of denial 


of counsel (J.A. 17) are of no consideration, for as the 


Court said in United States v, Morgan, cited above, 
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"To hold that this defendant can be reliéved 
of an unconstitutional conviction only if he |makes 
a showing of innocence (or 2 showing that 
probably he would be acquitted at a constitu+ 
tionally conducted trial) would be to compound 
the unconstitutionality of his conviction, for 
it would shift to him the burden of proof, deprive 
him of the presumption of innocence, and leave 
the determination of his guilt or innocence to 
a judge, thus denying him of a jury trial. 
Surely one unconstitutional deprivetion cannot 
justify still others. When a defendant is sent 
to jail without the semblance of 2 trial, his 
release does not depend on his establishing his 
innocence. No more does it here." 


On this same point see also Scott v. District of Columbia, 

99 A.2d 641 (D.C. Mun. App. 1953), Aff, 94 U. S. App. D.C. 
227, 214 F.2d 860 (1953). And see Glesser v, United States, 
315 U. S. 60, 75, 62 S. Ct. 457, 467, 86 L. Ed. 680, wherein 


the Supreme Court said: 


"To determine the precise degree of clr 


sustained by (defendant) * * * is at once difficult 

and unnecessary. The right to have the assistance 

of counsel is too fundamental and absolute to allow 

courts to indulge in nice calculations as to|the 

amount of prejudice arising from its denial." 

Here, where the defendant desired counsel and to the 
best of his knowledge was acting properly in ettempting to 
secure the benefit of counsel for himself, he is entitled to 
the safeguard afforded by the Constitution. He wanted 
Counsel, he retained counsel, that is, he retained an 
individual who by all reasonable tests available to a 
private citizen, absent the assistance and guardianship of 
the court, to which assistance and guardianship he was 


entitled as a "ward of the Court", appeared to be/duly 
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qualified counsel. That appellant, as a private citizen, 
could have ascertained that the individual he chose to 
represent him was not a member of the ber, must be open to 
considerable doubt. That the Court, whose duty it is to 
regulate prectice before its bar could have ascertained 

that an individual is or is not admitted to practice before 
that bar more readily than a private citizen might so 
determine can be open to little doubt. It is the duty of the 
court to regulate and to control who might properly appear 
before its bar. Here, where the Court permitted ean impostor 
to engage in practice before it for some period of time and 
indeed on more than one occasion appointed the impostor to 
represent indigent clients in criminal matters, can the 

now wesh its hands by saying thet since appellant chose 
impostor as his own counsel he has no right to complain of 
any lack of his constitutionally entitled representation, as 


though the error were solely and completely appellant's own. 


The appellant wished counsel and it was through no fault of. 


his own that he was represented by a person who was not 2 
duly licensed and qualified lawyer. It would be repugnant 
to the Constitutional guerantee of right to counsel to 
sustain the verdicts in this case, and to deny appellant a 


new trial. 


Il. 
IT WAS REVERSIBLE ERROR FOR THE TRIAL JUDGE TO DENY 4 NEW 
TRIAL WHERE HIS RECOLLECTION OF THE TRIAL CONTAINED AN 
ERRONLOUS IMPRESSION OF THE WAIVER OR NON-WAIVER OF A 
FUNDAMENTAL RIGHT. 
It is felt that under the circumstances of this cese, 
viewed in the light of the trial courts denial of a4 new 
trial, where appellant wes not represented by e member of 
the bar, which said fact was the basis of the motion for new 
trial, the trial court in its denial must have considered 
that the defendant waived his right to counsel or to counsel 
being properly admitted to practice, said waiver operating 
through the appellant's exercise of his right to choose 
counsel, said exercise waiving eny further or more| effective 
assistance then that he actually chose. Compare to the cease 
United States v, Arlen, C.A.N.Y., 252 F.2d 491 (1958) 
wherein the defendant was not zealous of exercising his 
rights and the court held: “Although the right to| assistance 
of Counsel is absolute, the exercise of that right)is 
subject to the necessities of sound judicial administration." 
The trial court in its determination of and denial of 


appellant's motion for a new trial, placed some reliance 


upon the waiver or exercise of another constitutiohal right. 


See the trial court's reference to eppellant not taking the 
stand (J.A. 16). 
While it is true that the right to counsel may be 


waived, this waiver may be exercised only by the defendant, 
-17- 


and must be exercised intelligently and knowingly. The 
Supreme Court has seid: 


"It has been pointed out that ‘courts indulge 
every reasoneble presumption against waiver' of 
fundamental constitutional rights and that we 
tdo not presume acquiescence in the loss of 
fundamental rights.’ A weiver is ordinarily 
an intentional relinquishment or abendonment of 
@ known right or privilege. The determination 
of whether there hes been an intelligent waiver 
of right to counsel must depend, in each case, 
upon the particular fects and circumstances 
surrounding thet case, including the background, 
experience, end conduct of the accused." Johnson 
v, Zerbst, 304 U. S. 458, 464, 58 S. Ct. 1019, 
1023, 82 L. Ed. 1461. 


It has been reiterated on many occasions that in a 
criminal prosecution in the federal courts, while the right 
to counsel under the Sixth Amendment mey be waived, such 
waiver must be made “intelligently," "understaendingly," 
"competently," or "knowingly." Von Moltke v, Gillies, 

339 U.S, 708, 68 5. Ct. 316, 92 L. Ed, 3093 Williams _v, 
Huff, 79 U. S. App. D.C. 3i, 142 F.2d 91; Wood v, United 


States, 75 U. S. App. D. C. 274, 128 F.2d 265; Evans v. 


Rives, 75 U. S. App. D. C. 242, 126 F.2d 633 (a case 


originating in ‘the Juvenile Court of the District of 
Columbia on 2 nonsupport charge); Neufield v. United States, 
73 App. D. C. 174, 118 F.2d 375; Johnson v, United States, 
71 App. D. C. 400, 110 F.2d 562; Willis v. Hunter, 10 Cir., 
166 F.2d 721; Snell v. United States, 10 Cir., 174 F.2d 580. 


The Court must know from and based upon its own examination 
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that the intent to waive is present. 
In the instant case, it is apparent from the 
court's own statement to the effect that the defen 


not exercised his constitutional right to testify 


own defense (J.A. 16), the court failed to have th 


clearly in mind, for as a matter of fact, the defe 
take the stend in his own defense .(J.A. 3). This 
possibility that the Court may heave hed some other 
mind, or have confused the defendant with some oth 
defendant, or may have felt that one waiver indice 


predilection towerd another waiver. In any event 


trial 

gant hed 
in his 

é case 
ndant did 
reises the 
trial in 
er 

ted 2 


the cir- 


cumstances of the instant triel, especially with regard to 


the conduct of the defense end of waiver of a fund 
constitutional right, were not correctly recalled 
Any determination of the accused's conduct, or the 
intent to waive any rights, based upon less then @ 
and factuelly correct understending by the Court 9 
total circumstances surrounding the matter, ought 
binding upon 2a defendant's access to or exercise 9 


rights, and should be considered error. 


amental 
(J.A. 17). 
accused's 
complete 
£ the 

not be 


f those 


CONCLUSION 


WHEREFORE, appellant respectfully requests that the 


judgment of conviction in the court below be reversed 


and the cause remanded for e new trial. 
Respectfully submitted, 


Harry E. Taylor, Jr. 


600 F Street, N. W. 
Washington 4, D.C. 
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Court) 
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No. 16,711 
ROBERT F. BELL, 
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v. 
UNITED STATES OF AMERICA, 
Appellee 
On Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF JOHN J. WILSON, AMICUS CURIAE 


MOTIVE FOR THIS BRIEF 
This brief is filed pursuant to Rule 18(j) by 


John J. Wilson, a member of the Bar of this Court, as 


amicus curiae, at the request of Honorable Alexander 


Holtzoff, the District Judge who presided below over the 
trial of appellant and who denied appellant's motion for 


a new trial. 


-2- 
With respect to the principal point on appeal, 
namely, whether appellant's Constitutional (Sixth) Amend- 
ment) right to the assistance of counsel for his defense, 
has been violated, Honorable David Cc. Acheson, United 
States Attorney, in reply to the written inquiry of this 
amicus, stated by letter dated December 1, 1961, as fol- 
lows: 


“prior to the action taken by Judge 
Holtzoff in this case, the Government filed 
a statement of its position in this case 
and in other cases in which motions were 
filed by defendants to vacate judgment and 
for new trial on exactly the same grounds 
as in the present case. The Government 
there stated that it did not oppose any of 
the motions filed. 


"All of the judges involved granted the 
motions, with the exception of Judge Holtzoff. 


"In these circumstances, the Government 
does not believe that it should reverse its 
position and oppose the motion in this | case 
at the appellate stage. The Government be- 
lieves that its position in the court below 
in this and similar cases was correct.) The 
Government will not, therefore, oppose) the 
present appeal, and will file a caapeaiend to 
that effect with the Court of Appeals in lieu 
of a brief." 


=3- 
Thus, whether or not the position of the appellee 
constitutes a confession of error, it is clear that ap- 
pellee will not oppose this appeal, and hence, the refus—- 
al of Judge Holtzoff to grant a new trial will not be de- 
fen@ed here. Both Judge Holtzoff and this amicus believe 
that no reversible error was committed in denying appel- 


lant's motion for a new trial, and that the reasons for 


this belief should be submitted to this Court. * 


STATEMENT OF FACTS 


The appellant is an adult who has previously 


been convicted of a crime. In the instant case he was 
indicted for housebreaking and larceny. He employed the 
impostor, Morgan (alias L.A. Harris) to defend him in this 
case. There is no indication that appellant knew that 


Morgan was other than a licensed lawyer. Morgan/was not 

* Amicus respectfully informs the Court that in no way 
should his presentation here be construed as a;criti- 
cism of the United States Attorney. On the other hand, 
this amicus is informed that the United States| Attorney 
is agreeable to having the views of Judge Holtzoff and 
this amicus presented to this Court. 
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a licensed lawyer. He had “practiced” here for some time, 
defending a number of persons charged with crime. 
In ruling on the motion for a new trial, Judge 
Holtzoff stated (JA 17): 
“kkk*The alleged Harris defended his 
client very ably and very zealously and in 
a well directed manner. I personally think 
that he must be a graduate of a law school 
somewhere because he handled his law too 
well and too skillfully to have just picked 
it up in a harum-scarum fashion." 
Indeed, this amicus submits that he can find no 


reason to criticize the conduct of the defense by Morgan 


in this case. 


Judge! Holtzoff remarked, in denying appellant's 


motion for a new trial (JA 17): 


"Of course, if there was some showing 
of prejudice the Court would take cognizance 
of it. For example, if it were shown that 
the defendant had a good defense which this 
alleged lawyer handled unskillfully and 
thereby brought about his client's convic- 
tion,’ the Court would take cognizance of 
that." 


SUMMARY OF ARGUMENT 


No case has been found involving substantially 
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the facts of the case at bar. This amicus submits that 
it is the facts of this case which distinguish it| from 
any case so far decided. 
If error was committed by the court below in 
denying the new trial motion, that is to say, if appellant 
did not have the assistance of Counsel who was licensed 
to practice law, such error was harmless because the man 


who acted as appellant's counsel gave him effective assis- 


tance i/ as that term is meant within the purview] of the 


Sixth Amendment. 


ARGUMENT 


Appellant Suffered No Prejudice; Therefore, 
No Reversible Error was Committed In Denying 
His Motion For A New Trial 


The “harmless error" statute (28 U.S.C.! 2111) 2/ 
1/ cf. Powell v. Alabama (1932) 287 U.S. 45, 71, 77 L.ed 
158, 172. 


2/ 28 U.S.C. 2111: 

“On the hearing of any appeal or writ of cer- 

tiorari in any case, the court shall give penn af- 

ter an examination of the record without regard to er- 
rors or defects which do not affect the substantial 

rights of the parties." 
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and rule (Rule 52(a) F.R.Crim.P.) 7 were before this Court 


in bane as recently as Starr _v- United States (1958) 105 
U.S. App. D.C. 91, 264 F.2d 377, cert. den. 79 S. Ct. 652, 
389 U.S. 936, 3 L.ed 2d 639. 

The majority opinion upon rehearing states (p. 
95 of 105 U.S.App. D.C.) that the “harmless error" doc- 
trine applies in a criminal case unless a constitutional 
right is infringed. No authority is directly cited in 
support of that! statement. The case involved no consti- 
tutional question, and the doctrine was applied. 

The majority opinion cites and quotes from Jus- 
tice Rutledge's! majority opinion in Kotteakos_v. United 
States (1946) 328 U.S. 750, 90 L.ed 1557, involving a 
pleading and evidence question, in which the Court re- 
fused to apply the doctrine. Justice Rutledge laid down 
some rules as to when the doctrine would apply, adding by 
way of qualifying dictum [p. 764 of 328 U.S. (p. 1056 of 
90 L.ed)]: 

3/ Rule 52(a) F.R.Crim.P.: 


“Any error, ‘defect, irregularity or variance which does 
not affect substantial rights shall be disregarded." 
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“except perhaps where the departure is from 
a constitutional norm [at this point appears 
footnote 19, in which footnote the Court 
cites cases of examples when forced confes-— 
sions have been received, reversals have 
followed although on other evidence guilt 
might be taken to be clear] or a specific 
command of Congress. Bruno v. United States, 
supra (308 US at 294, 84 L ed 260, 60 S Ct 
198)." 4/ 


4/ The following year, in his dissenting opinion in United 
States v. United Mine Workers of America (1947) 330 U.S. 
258, 91 L.ed 884, Justice Rutledge retroactively and 
silently extracted the word "perhaps" from the above 
quoted dictum in his opinion in the Kotteakos case. He 
stated at p. 376 of 330 U.S. (p. 956 of 91 L.ed): 


"But here we are told that this (the right 
under the Sixth Amendment to know that the con- 
tempt case was a charge (criminal) and/not a 
suit (civil)}], and all that followed om may have 
followed from it, make no difference because 
there was no prejudice. [See majority opinion, 

p- 300 of 330 U.S., p. 916 of 91 L.ed 4 "a min- 
gling of civil and criminal contempt proceedings 
must nevertheless be shown to result in substan- 
tial prejudice before a reversal will be requir- 
ed."] There are at least two answers.| This 

Court has held that the denial of constitutional 
guaranties in trials for crime is in itself pre- 
judice. Kotteakos v. United States 328 U.S. 700, 
765, 90 L.ed 1559, 1566, 66 S. Ct. 1259, and cases 
cited in note 19. ****" 


It is submitted that the majority opinion in the 
Mine Workers case may be read as not agreeing with Justice 
Rutledge's views. 
(Continued) 
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The case at bar is to be distinguished from 
cases cited by appellant in his brief at pages 14-15. 
In Johnson v. Zerbst (1938) 304 U.S. 458, 82 L.ed 
1461, the defendant had pled guilty without the aid of 
counsel, and without the advice of the court that he could 
have counsel. 


In United States _v. Morgan (2 Cir. 1955) 222 


F.2a 673, a situation existed similar to Johnson v. Zerbst. 


In Scott v. District of Columbia (1953) 99 Atl. 2d 


641, aff (1954) 94 U.S. App. D.C. 227, 214 F.2d 860, the de- 
fendant was held to have been deprived of the effective as- 
sistance of counsel because the lawyer representing him also 
4/ Continued 
In the Bruno case, cited by Justice Rutledge, supra, 
the Supreme Court, in commenting upon 28 U.S.C. 391, the 
precursor of 28 U.S.C. 2111, stated: 
"xkekethat Act [Act of February 26, 1919] was in- 
tended to prevent matters concerned with the 
mere etiquette of trials and with the formali- 
ties’ and minutiae of procedure from touching the 


merits of a verdict." 


This’ could apply to the case at bar. 
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represented the complaining witness. This decision relies 
upon Glasser v. United States (1941) 315 U.S. 60), 86 L.ed 
680, the fourth case in the group cited by appellant. In 


Glasser, the court appointed a lawyer for a defendant who 


was representing a co-defendant having a conflicting in- 


terest. 
In both latter cases, it was held that the de- 
fendants were deprived of the effective assistance of coun- 
sel. This was plainly so, and, of course, it would be im- 
possible "to determine the precise degree of prejudice 
sustained" by the defendants, just as in the cage where 
a defendant had no counsel at all. 
But broad and sweeping remarks of the Supreme 
Court in Johnson v. Zerbst and Glasser v.- United States, 
and of the Second Circuit Court of Appeals in the Morgan 
case, seem to this amicus to be unworkable when|the vary- 
ing problems raising the degree of effective assistance of 
counsel are applied to then. 
In Johnson v. Zerbst, Mr. Justice Black, writing 
the majority opinion, stated (p. 467 of 304 U.S,, Pp. 1468 


of 82 L.ed): 
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“Since the Sixth Amendment constitution- 
ally ‘entitles one charged with crime to the 
assistance of counsel, compliance with this 
constitutional mandate is an essential juris- 
dictional prerequisite to a Federal court's 
authority to deprive an accused of his life 
or liberty." 


In Glasser, the Supreme Court said (p. 76 of 
p. 702 of 86 L.ed): 

(Nekke, The right to have the assis- 
tance of counsel is too fundamental and ab- 
solute to allow courts to indulge in nice 
calculations as to the amount of prejudice 
arising from its denial.” 

In Morgan, Judge Frank said (p. 674): 

"under the Sixth Amendment (as dis- 
tinguished from the Fourteenth), a defen- 
dant's assistance by counsel is an abso- 
lute right. **** A conviction in a case 
where the defendant has not enjoyed that 
fundamental right is void." 

Despite the comments of the Supreme Court and 
of other courts, in cases where the defendants had no as- 
sistance of counsel, that the right is absolute and the 


courts will not seek to ascertain the amount of prejudice 


arising from the denial of this right, the courts have done 


just that in dealing with the matter of "effective" assis- 
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tance of counsel, as that adjective was written into the 
subject by the Supreme Court in Powell v. Alabama, supra. 
This Court has had to treat on numerous occasions 
with the question of what constitutes effective assistance 
of counsel under the Sixth Amendment. A general |survey 
of the situation was made in Mitchell v. United States 
(1958) 104 U.S. App. D.c. 57, 259 F.2d 787. In that case, 
at p. 63 of 104 U.S. App. D.C. (p. 793 of 259 F.2d) the 
Court epitomized the definition of "ineffective" assis- 
tance of counsel in the following language: 
"xekeif his conduct is so incompetent As 
to deprive his client of a trial in an 


real sense -- render the trial a mockery 


and a farce is one descriptive expressjion, 
RKERN 


This is an adaptation from Diggs v. Welch (1945) 


80 U.S. App. D.C. 5, 7, 148 F.2a 667, 669. / 


Thus, it will be seen that if the trial was not 


"a farce and a mockery of justice", the assistance of a de- 

5/ See the natural course of this Court's reaction as dis- 
played in Frost v. United States, No. 16509, handed down 
January 12, 1962. In disposing of criticism of counsel's 
conduct, it was stated: 


"“#kkekIn the circumstances of this case we find 
no error affecting substantial rights and must 
therefore affirm." 
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fendant by his counsel will not be treated as "ineffective". 
In the case at bar it is clear from a reading of the trial 
transcript that not only were the proceedings not "a farce 
ana@ a mockery of justice" but, instead, were virtually 
without apparent error or mistake on the part of the pseudo- 
lawyer who was representing the appellant. No attack is 
made by appellant in his brief upon any trial errors of 
the judge or omissions or misconduct of the impostor Morgan 
in the defense of appellant. 

This leaves the simple question of whether a 
skillful layman, even though he may be perpetrating a 


fraud upon the court, cannot render “effective assistance 


of counsel" within the purview of the Sixth Amendment, or 


so conduct himself and protect the rights of his client 
that the trial is "fair" within the purview of the due 
process clauses of the Fifth and Fourteenth Amendments. 
This amicus will not argue here that there was a waiver of 
the constitutional right by appellant, since he must con- 
cede that there is no evidence that appellant knew that 
Morgan was an impostor. Nor will this amicus argue in 


this case a difference between retained counsel and ap- 
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pointed counsel, &/ except to state, as Judge Holtzoff un- 


derscored in his remarks at the hearing upon appellant's 
motion for a new trial, that if the Court had appointed 
Morgan it would have felt a different kind of responsibility. 
This is natural, since in that case the machinery; of the 
Court would have been responsible for supplying appellant 
with a non-lawyer. 
As to whether either "affective assistance of 
counsel" within the Sixth Amendment, or due process of law 
within the Fifth and Fourteenth Amendments, requires that 
"counsel" be duly admitted and licensed to practice, ap- 
pears to this amicus to have been considered or mentioned 
in only four federal cases since the right to counsel a- 
chieved the importance that it has through Powell v. Ala- 
bama, supra, and_Johnson v. Zerbst, supra. 
In McKinzie v. Ellis (5 Cir. 1961) 287 F.2d 549, 
a lawyer had been appointed by a Texas State court to re~ 
present a defendant. Texas has an integrated Bar and the 
6/ See, however, remarks of Judge Medina in United States 


v. Bradford (2 Cir. 1956) 238 F.2d 395, cert. jden. 352 
U.S. 1002, infra, pp. 14-15. 
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lawyer had been dropped from the rolls of the State Bar 
because of nonpayment of dues. Under the Texas statute 
this lawyer was prohibited from practicing in the State. 
The Court said at p. 551: 

"we think that where due process re- 
quires that a defendant be represented by 
counsel, counsel so appointed must be 
authorized to practice in the court where 
the trial will occur." 

In United States v. Bradford (2 Cir. 1956) 238 
F.2a 395, cert. den. 352 U.S. 1002, a lawyer was assigned 
as counsel for a defendant in a criminal case in a Federal 
court in New York. He had been a member of the New York 


State Bar for more than twenty years, but had not been ad- 


mitted to the United States District Court. Circuit Judge 


Medina, writing the opinion of the Court, said at p. 397: 


“we think appellant's point is wholly 
without merit. The failure to comply with 
Rule III [U.S. District Court] was a mere 
inadvertance, which in no way caused any 
infringement of appellant's constitutional 
rights; nor does it justify any inference 
that counsel was not in every way competent 
to represent appellant and do whatever was 
required of him as defense counsel." 
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Judge Medina added, on the same page, as £ollows: 
| 
“kkk, Moreover, had counsel been|of 

appellant's own choosing, in the absence 
of some showing that he lacked the quali- 
fications necessary for the performance) of 
his duties as defense counsel, it would 
seem that the trial judge, at least ina 
criminal case, would have been required) to 
permit him to proceed, despite the fact 
that counsel had not been admitted to prac- 
tice in the District. United States v. 
Bergamo, 3 Cir. 154 F.2d 31." 


In Achtien v. Dowd (7 Cir. 1941) 117 F.2d 989, 
the defendant made the contention that a court-appointed 
member of the Bar, because of his inexperience and for 


other reasons, had been ineffective counsel. As appellant 


has stated on page 10 of his brief, the following, appear- 


ing on page 992 of the opinion, was dictum: 


"Tt would seem tolerably clear, that 
the accused is entitled, if he desires 
counsel, not only to be represented by 
one admitted to the Bar, but to be repre- 
sented by competent counsel, -- by a cap- 
able practitioner." 


See, also, from the Seventh Circuit (1949) United 


States v. Ragen, 176 F.2d 579, 586. 
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State cases can be found both ways, two leading 
enes being cited by appellant on page 10 of his brief. 

What, then, should the test be? Does the Con- 
stitution require an individual educated in the law? At 
best, this could only be a preliminary requirement, creating 
merely an inchoate status. Does it require him to be pre- 


sently a member of the Bar in good standing of the court 


before which hel is representing a defendant in a criminal 


case? To this second question the Fifth Circuit has an- 
swered in the affirmative while the Second Circuit has 
considered it to be unimportant. The Fifth Circuit has 
applied a cold arbitrary rule, while the Seconda Circuit 
has applied a simple practical test. 

Is not the real test, not the technical qualifi- 
cations of the person representing the defendant, but 
whether he rendered "effective assistance" in the repre- 
sentation? And, "effective assistance" means whether one 
would feel that the proceedings were not "a farce and a 


mockery of justice." 
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Because, in the setting of the case at bar, as 
distinguished from the settings in cases where defendants 
clearly had either no "effective" assistance (because of 
conflicting representation) or no assistance at all, the 
Constitutional right, whether it be derived from|the Sixth 
Amendment or from the Fifth or Fourteenth Amendments, is 
not absolute and, instead, calls for a judging of the a- 
mount of prejudice arising from the claimed denial of such 
a right, this case is different from the others.; Once 
these considerations are fully realized, then the circum- 


scriptions heretofore placed upon the “harmless error" 


doctrine in relation to "Constitutional rights" w/ have no 


application, this amicus submits, to the facts of the 
case at bar, where it is easily demonstrable beyond any 
peradventure that the assistance which Morgan rendered to 
appellant in the trial of this case before Judge Holtzoff 
was "effective" by every standard that can be imagined. 


7/ Take, for example, the case of a forced confession cited 
by Justice Rutledge in footnote 19t his majority opinion 
in the Kotteakos case, supra. Despite clear evidence of 
guilt without such confession, no one could say with cer- 
tainty that the confession did not influence |the jury, 
and thus, the degree of prejudice could not he ascer- 
tained in such cases. 
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Therefore, applying the "no prejudice" test 


as Judge Holtzoff did in overruling the motion for a new 


trial, the error, if any, was harmless and is not revers- 


ible. 


CONCLUSION 
Accordingly, this amicus submits that the judg- 


ment of conviction should be affirmed. 
Respectfully submitted, 
JOHN J. WILSON, 


AMICUS CURIAE 


815 - 15th Street, N.W. 
Washington 5, D. C. 


January 27, 1962 


"4-IB=b> 


United! States Court of Aopotis 


for the District of Columbia Circuit 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT FILED FEB 2 1962 


meee Sfroyh lo Mirarl 
CCERK 
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UNITED STATES OF AMERICA, Appellee. 
STATEMENT OF THE POSITION OF THE UNITED 
STATES ATTORNEY. 

Comes now the United States, by its attorney, the United 
States Attorney, and respectfully represents to this Court; the 
following: 

1. Appellant was indicted on August 1, 1960, and charged 
with one count of housebreaking, D.C. Code § 22-1801, and one count 
of larceny, D.C. Code § 22<2201 (J.A. 1). 

2. Om August 5, 1960, one Daniel Jackson Oliver Wendel 
Holmes Morgen, also known as "L.A. Harris", entered his a ce 
on behalf of appellant, and on January 11, 1961, following a jury 
trial in which appellant's defense was conducted by said Morgan, 2 
verdict of guilty as indicted was returned. By judgment and commit- 
ment filed February 13, 1961, appellant received concurrent sentences 
of fourteen months to three years and four months imprisonment on 
Count One and twenty months to five years imprisonment on Count Two 
(J.A. 5). An order modifying the original judgment and commitment 
filed March 27, 1961, altered the sentence on Count One to| read: 


Thirteen months to three years and four months (J.A. 5-6). 
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3. Some time after appellant was convicted and sentenced, 
information was brought to the attention of the United States 
Attorney's Office for the District of Columbia to the effect that 
the person who had'purported to act as counsel for appellant, repre- 
senting himself toibe a duly qualified and admitted member of the 
Par of the District of Columbia named Lawrence Archie Harris, wes in 
fact an impostor. The informetion indicated that appellant's supposed 
counsel was not in fact the real Lawrence Archie Harris, nor was he 
a member of the Bar of the District of Columbia, but that he was 
fraudulently posing as both. 

4. As a’result of this information a warrant wes secured 
for the arrest of the impostor, who has since been identified as one 
Daniel Jackson Oliver Wendel Holmes Morgan. 

5. On September 14, 1961, an indictment was filed against 
Morgan in the district court in twenty-three counts, charging vio= 
lations of 18 U.S.C. § 1001, 18 U.S.C. § 49h, 22 D.C. Code § 1303, 


22 D.C. Code § 1301, 22 D.C. Code § 1401, and 22 D.C. Code § 2501. 


In the course of the trial, which was begun on November 8, 1961, 


the government elected not to proceed on nine counts, and these 
were dismissed by the Court. On November 22, 1961, the jury returned 
a verdict of guilty as charged on the remaining fourteen counts. 
Judgment of conviction was entered upon the verdict on November 24, 
1961. 

6. While these matters were proceeding, the government 


moved, on June 30, 1961, for the appointment of counsel to represent 
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appellant for purposes of review of the trial record, in light of 
the disclosure that the person known as L.A. Harris was an impostor. 
The motion was granted, and on July 28, 1961, newly appointed counsel 
for appellant filed in the District Court a motion to vacate sentence 
and for a new trial. 
7- In response thereto, the United States Attozmey filed 
on August 9, 1961, a statement of facts relative to defendant's 
motion to vacate sentence and have a new trial, in which the following 
representation was made: 


“Bearing in mind the sentence imposed in this 
case it is respectfully suggested to the Court 
that the defendant verbally express in open court 
that notwithstanding the facts as related in this 
memorandum and considering the sentence imposed |upon 
his conviction in this criminal action, it is his 
desire that this Court vacate and set aside the 
judgment and sentence entered herein, and grent the 
defendant a new trial. Should this knowingly and 
intelligently be the decision of the defendant, |it 
is the government's position that it will interpose 
no ae to the grant of such a motion." (JA. 
10. 


8. On September 15, 1961, appellant's motion was argued 


before the District Court. At that time the government stated its 
position to be that the fraud practiced upon appellant by /Morzan 
created a doubt that appellant had received the representation to 
which appellant is constitutionally entitled, provided that appellant 
desired to exercise his right to counsel and had not consciously 
waived it. (J.A. 14.) ‘The Assistant United States Attorney said: 

", . if (appellant) does not want to proceed with 

this, then I would say Your Honor should deny (the 

motion); but if he feels that he had this right 


and 
that he didn't consciously and knowingly proceed 
without it or abandon the privilege of counsel, then 


a bos 

the Government would have no objection to the 

grant, Your Honor, of the vacation of the 

sentence and have a new trial." (J.A. 15.) 
The District Court denied the motion, holding that appellant "has 
no right to complain to the Court that he made a mistake in chosing 
@ person who was not a member of the Bar." (J.A. 17). The Court 
stated, "in the absence of proof of prejudice, in the absence of 
the fact of any showing thet it was the Court that appointed counsel 
or that the Court ‘suggested that this alleged Harris be retained, 


the defendant has no right to complain, and this view is fortified 


by the fact that the defendant’s guilt is undoubted." (J.A. 17.) 


9. Prior to the action taken below upon defendant's motion 
for new trial, the Government made statements of its position before 
several District Judges in other cases in which motions for new trial 
were filed by defendants (who has also been represented by the 
spurious L.A. Harris) on exactly the same grounds as in the present 
ease. The position there stated by the Government was that it did 
not oppose the motions filed. 

In these circumstances, the Government does not believe 
that it should reverse its position and oppose the motion in this 
case at the appellate stage. The Government believes that its 
position in the court below in this and similar cases was correct, 
and does not therefore oppose nor join in the present appeal. 

10. With respect to point No. 2 contained in appellant's 
statement of points on appeal , the Government respectfully invites 


the attention of the Court to two facts: (a) Appellant's point No. 2 
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has no reference to anything said by the trial judge in the presence 


of the jury; (b>) In fact, the court did not make the statement in 


the presence of the jury (J. A. 15). 


Respectfully submitted, 


[s/ DAVID C. ACHESON 


DAVID C. ACHESON, 
United States Attorney. 


[s/ NATHAN J. PAULSON 


NATHAN J. PAULSON, 
Assistant United States 


CERTIFICATE OF SERVICE 


Attorney. 


I hereby certify that a copy of the foregoing Statement 


has been mailed to attorney for appellant, Harry E. Taylor 


ly Vey 


Esquire, 600 F Street, N. W., Washington 4, D. C., this 2nd day 


of January, 1962. 


Assistant United States 
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STATES ATTORNEY. 
Comes now the United States, by its attorney, the United 
States Attorney, and respectfully represents to this Court /the 
following: 


1. Appellant wes indicted on August 1, 1960, and charged 


with one count of housebreaking, D.C. Code § 22-1801, and one count 
of larceny, D.C. Code § 22-2201 (J.A. 1). 
2. On August 5, 1960, one Daniel Jackson Oliver | Wendel 
Holmes Morgan, also lmown as "L.A. Harris", entered his appearance 
on behalf of appellant, and on January 11, 1961, following|e jury 
trial in which appellant's defense was conducted by said Morgan, @ 
verdict of guilty as indicted was returned. By judgment and commit- 
ment filed February 13, 1961, appellant received concurrent sentences 
of fourteen months to three years and four months imprisompent on 
Count One and twenty months to five years imprisonment on Count Two 
(J.A. 5). An order modifying the original judgment and commitment 
filed March 27, 1961, altered the sentence on Count One to) read: 


Thirteen months to three years and four months (J.A. 5-6). 
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3. Some 'time after appellant was convicted and sentenced, 
information was brought to the attention of the United States 
Attorney's Office for the District of Columbia to the effect that 
the person who had ‘purported to act as counsel for appellant, repre- 
senting himself tobe a duly qualified and admitted member of the 
Bar of the District of Columbie named Lawrence Archie Harris, was in 
fact an impostor. ‘The information indicated thet appellant's supposed 
counsel was not in fact the real Lawrence Archie Harris, nor was he 
a member of the Bar of the District of Columbia, but that he was 
freudulently posing as both. 

4. As a result of this information a warrant was secured 
for the arrest of the impostor, who has since been identified as one 
Daniel Jackson Oliver Wendel Holmes Morgan. 

5. On September 14, 1961, an indictment was filed against 
Morgan in the district court in twenty-three counts, charging vio-= 
lations of 18 U.S.C. § 1001, 13 U.S.C. § 494, 22 D.C. Code § 1303, 
22 D.C. Code § 1301, 22 D.C. Code § 1401, and 22 D.C. Code § 2501. 


In the course of the trial, which was begun on November 8, 1961, 


the government elected not to proceed on nine counts, and these 
were dismissed by the Court. On November 22, 1961, the jury returned 
@ verdict of guilty as charged on the remaining fourteen counts. 
Judgment of conviction was entered upon the verdict on November 2h, 
1961. 

6. While these matters were proceeding, the government 


moved, on June 30,1961, for the appointment of counsel to represent 
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appellant for purposes of review of the trial record, in light of 
the disclosure that the person known as L.A. Harris was an| impostor. 
The motion was granted, and on July 28, 1961, newly appointed counsel 
for appellant filed in the District Court a motion to vacate sentence 
and for a new trial. 

7. %In response thereto, the United States Attorney filed 
on August 9, 1961, a statement of facts relative to defendant's 
motion to vacate sentence and have a new trial, in which the following 
representation was made: 

“Bearing in mind the sentence imposed in this 
case it is respectfully suggested to the Court 
that the defendant verbally express in open court 
that notwithstanding the facts as related in this 
memorandum and considering the sentence imposed upon 
his conviction in this criminal action, it is his 
desire that this Court vacate and set aside the 
judgment and sentence entered herein, and grent the 
defendant a new trial. Shouid this and 
intelligently be the decision of the defendant, it 
is the government's position that it will interppse 
no ance to the grant of such a motion." (J.-A. 
10. 
8. On September 15, 1961, appellant's motion wes argued 

before the District Court. At that time the govermment stated its 
position to be that the fraud practiced upon appellant by Morgan 
created a doubt that appellant had received the representation to 
which appellant is constitutionally entitled, provided that appellant 
desired to exercise his right to counsel and had not consciously 


waived it. (J.A. 14.) The Assistant United States Attorney said: 


", . .if (appellant) does not uoaciphaihe ipsa Sie 
this, then I would say Your Honor should deny ( 

motion); but if he feels that he had this right jand 
that he didn’t consciously and knowingly proceed 
without it or abandon the privilege of counsel, jthen 


ake 

the Government would have no objection to the 

grent, Your Honor, of the vacation of the 

sentence and have a new trial." (J.A. 15.) 
The District Court denied the motion, holding that appellant “has 
no right to complain to the Court that he made a mistake in chosing 
@ person who was not a member of the Ber." (J.-A. 17). The Court 
stated, "in the absence of proof of prejudice, in the absence of 


the fact of any showing thet it was the Court that appointed counsel 


or that the Court ‘suggested that this alleged Harris be retained, 


the defendant has no right to complain, and this view is fortified 
by the fact that the defendant's guilt is undoubted.” (J.A. 17.) 

9. Prior to the action taken below upon defendant's motion 
for new trial, the Government made statements of its position before 
several District Judges in other cases in which motions for new trial 
were filed by defendants (who has also been represented by the 
spurious L.A. Harris) on exactly the same grounds as in the present 
case. The position there stated by the Government wes that it did 
not oppose the motions filed. 

In these circumstances, the Government does not believe 
that it should reverse its position and oppose the motion in this 
case at the appellate stage. The Government believes that its 
position in the court below in this and similar cases was correct, 
and does not therefore oppose nor join in the present eppeal. 

10. With respect to point No. 2 contained in appellant's 
statement of points on appeal , the Government respectfully invites 


the attention of the Court to two facts: (a) Appellant's point No. 2 
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has no reference to anything said by the trial judge in the presence 
of the jury; (b) In fact, the court did not make the statement in 


the presence of the jury (J. A. 16). 


Respectfully submitted, 


[s/ DAVID C. ACHESON 


DAVID C. ACHESON, 
United States Attorney. 


s/ NATHAN J. PAULSON 
NATHAN J. PAULSON, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Statement 

has been mailed to attorney for appellant, Harry E. Taylor, Jr., 
Esquire, 600 F Street, N. W., Washington 4, D. C., this ond day 


of January, 1962. 


[s/f NATHAN J. PAULSON 


SATHAN J. PAULSON, 
Assistant United States Attorney. 


